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UPDATE - LATEST CONSULTATION ON PROPOSALS TO AMEND THE

HGCRA 1996 & THE SCHEME 1998

The second consultation docu-
ment dated 20 June 2007 is
now available and responses
are solicited for a date of 17
September 2007. If you missed
out on the first round in March
2005 you can now catch up with
the movers and shakers within
this document. The document
guides you through the reason-
ing and intentions of the pro-
posed changes and even those
that were ditched in the first
review and those still under
consideration. Originally the
intention was that the proposed
changes would be introduced
through a Legislative Reform
Order but this was not possible
and so they must now be en-
acted through Primary Legisla-
tion and hence the ongoing de-
lay, most likely to lead into next
year. The proposals are far
from radical but to those who
regularly use and rely on the
process, they are essential
maintenance to the Housing
Grants Construction and Re-
generation Act 1996 through
usage or mis-usage of the cur-
rent process. The Act is work-
ing, of that there is little argu-
ment, however the proposals
would undoubtedly improve the
process and make it fairer than
it currently is. As always where
legislation is passed the legal
system finds ways around the
written letter and twists the odd
word, in time resulting in

unintended results which then
require fixing’. The quick fix has
turned into a large bureaucratic
process, of consultation and re-
consultation until a few years later
here we are still a good year from
action. Now even the Minister of

State for Industry and the Re-

gions has changed, since this

second consultation was issued
last month!

Briefly summarised below are the

key proposed changes;

. Competition on a ‘level
playing field — allowing
costs only where they are
reasonable and agreed
after a dispute arises.
This should put paid to
those ‘Tolent’ clauses that
currently defeat the princi-
ples of adjudication where
they require one party to
pick up the entire costs of
the adjudication whatever
the result of same.

. Removing the requirement
that the Construction Act
should only apply to con-
tracts in writing — this will
remove the restriction of
the application of the Con-
struction Act to contracts
in writing, which has be-
come the stock jurisdic-
tional challenge leading to
enforcement proceedings
in court.

. Prohibiting agreements
that interim or stage pay-

-ment decisions will
be conclusive - this
will prevent parties
pre-agreeing that
interim decisions will
be final and conclu-
sive as to the amount
of the payment, such
that the adjudicator
will be able to ‘open
up, revise and review
a decision’.
Prevention of unnec-
essary duplication of
payment notices -
this will allow a notice
or certificate from a
third party to act as a
section 110(2) pay-
ment notice.
Clarification of the
requirement that a
section 110(2) pay-
ment notice should be
served — this will
make it clear that a
payment notice is
always required if a
payment would be-
come due under the
contract.

Clarity of the content
of payment and with-
holding notices — sec-
tion 110(2) payment
and section 111 with-
holding notices
should be in the same
format - Cont. page
2
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. - whereby the with- allowing him to claim
holding notice becomes for the costs of sus-
a revision of the payment pending and remobi-
notice. The proposals lising following pay-
would clearly state why ment of an out-
and when such notices standing debt.
are required, which may
result in more withhold- Other issues being consid-
ing notices being issued ered as pal'l Of the consulta'
than currently. tion include a ‘slip rule’ for

. Clarity of the sum due — adjudicators enabling them
where a payment notice to correct errors in their
is not issued the sum decisions for a period of 1
due would be deter- week or more if agreed and
mined by a new fall-back the application and section
provision, whereby the 111 withholding notices
sum due would then be where the contract has
the amount in a claim by been determined.
the payee issued before
the tfina' date for pay- | If you would like to dis-
ment.

. Prohibiting the use of cu_ss an.y of t!‘e lssEJes
pay-when-certified raised in this article
clauses — a certificate on please contact Arbicon
one contract should not ADR Ltd Tel: 01480
act as a mechanism to 426560.
determine the timing of
payment for work done
under another contract.

. Improving the rights to
suspend performance —
this will reduce the ‘ -
burden on the party who ’
exercises his rights by
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